Somerset adoption ruling in relation to medical information considered by the ADM – briefing for ADCS
[2021] EWHC 3004 (Fam) Case No: FD21P00367 In the High Court of Justice Family Division Royal Courts of Justice 10 November 2021 Before: The Honourable Mrs Justice Roberts
Summary
The issue relates to the medical advice considered by the Agency Decision Maker (ADM) in relation to the decision to make an application to court for a Placement Order, as set out in the Adoption Agency Regulations 2005.
Background
In March 2021, in a family proceedings case in Somerset, it was identified that a child’s permanence report (CPR) did not contain a medical summary that was compliant with regulation 17 of the Adoption Agency Regulations 2005 (AARs 2005). The Designated Family Judge ordered the Local Authority to review compliance with regulation 15 and 17 of the AARs 2005 for all children subject to placement orders since the appointment of the current Adoption Agency Medical Advisor.  The Court also questioned whether the appointment process for the Agency medical advisor had been appropriate.
The compliance review identified additional children’s cases which were not compliant with regs 15 and/or 17 of the AARs 2005.
The matter was then referred up to the High Court for consideration of the legality of placement orders where regulations 15 and/or 17 had not been complied with.
In November 2021, The Honourable Mrs Justice Roberts gave judgment on the cases of 10 Somerset children who had placement orders but were awaiting matching with adopters.  She concluded that the placement orders remained valid and that the appointment process for the Agency medical advisor had been sufficient – read the full judgment.
The validity of placement orders for a further cohort of children who are placed with adopters and awaiting Adoption order hearings, will be considered by The Honourable Mrs Justice Roberts, in January 2022.
Coram/BAAF have provided a helpful summary of the context of this matter in an article for Local Government Lawyer, dated 30 December 2021.
Learning and action
As part of the learning from this matter, the local authority has developed, with QCs advice (to the LA and the CCG), regulation 15 and 17 compliant templates for completion by the Adoption Agency Medical Advisor, in all cases, prior to ADM decision. These are set out below, in the Appendix to this document.
In addition, Somerset has commissioned an independent review of its adoption processes and their compliance with the AARs 2005, through Coram/BAAF.   The compliance review checklist, agreed with Coram/BAAF, is set out below, in the Appendix to this document.       


Appendix

1. Medical Advisor, regulation 15 AARs 2005 – compliant report template



2. Medical Advisor, regulation 17 AARs 2005 – compliant report template



3. AARs 2005, adoption services compliance review checklist










AAR 17 pro forma - FiNAL - sans logos.pdf


 
AGENCY MEDICAL ADVISER’S SUMMARY FOR THE PURPOSES OF THE 


ADOPTION AGENCY REGULATIONS 2005 reg. 17(1)(b)  


 
THE STATE OF THE CHILD’S HEALTH,  


HIS HEALTH HISTORY AND ANY NEED FOR  
HEALTH CARE WHICH MIGHT ARISE IN THE FUTURE 


 
NB: the summary below must be included verbatim by the relevant social 
worker in section 10 of the Child’s Permanence Report  


 


Name of child 
 


 


Date of birth 
 


 


NHS Number 
 


 


Date of summary 
 


 


 


Name of Agency Medical Advisor 
completing this advice form 


 


Medical report(s) read by agency medical adviser (add further rows as 
required) 


Number Type of report 
Report Author and 


Job Title 
Date of 
Report 


Report 1    


Report 2    


Report 3    


Report 4    


Report 5    


Report 6    


 


Summary of the state of the child’s health, his health history and any need for health 
care which might arise in the future [please ensure that each part of this reg. 17 
requirement is addressed] 
 
Please use a separate sheet if the space below is insufficient 


 


 
 
 
 
 
 
 
 
 
 







 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


 


Signature of Medical Advisor  


Name (in print)  


Date  
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adoption%20services%20compliance%20checklist%20spreadsheet%20Nov%202021.xlsx
Sheet1

		Source		Action		Initial responsibility		Decision making/Sign off responsibility		Set out in (Somerset policy/procedure)		Evidence of compliance

		Agency arrangements 

		AAR Reg 8(1)		Appoint agency adviser, SW with 5+ years relevant experience and relevant management experience

		AAR Reg 8(2)		Appoint medical adviser - at least one registered medical practitioner

		Restriction on Preparation of adoption reports Regs		Check qualifications/expereince/supervision of SWs comply with requirements

		Considering adoption for a child

		AAR Reg 13		Provide counselling for the child								Adoption file

		AAR Reg 14(1)		Provide counselling & information for the parents								Adoption file

		AAR Reg 14(1)(c) 		Ascertain wishes and feelings of parents		Child's SW						Care & Adoption files

		AAR Reg 12A		Identify potential adopters as soon as reasonably practicable

		AAR Reg 12A(2)		Consider whether siblings should be placed together

		CA S22C(9B)		Consider EPP placement 

		AAR Reg 12B		Inform parents of legal implications of EPP if applicable								Care file

		AAR Reg 12(1)		Open case record		Child's SW						Adoption file

		AAR Reg 15(1)		Gather Sch 1, Part 1 information re child for CPR 		Child's SW						CPR

		AAR Reg 15(2)		Arrange examination and report from registered medical practitioner OR								Adoption file

				Record MA advice that medical and report is unnecessary								Adoption file

		AAR Reg 15(3)		Arrange any further tests/examinations & reports on child as recommended by MA								Adoption file

		AAR 8(4)		Consult MA on arrangements fro access to & disclosure of health information required

		AAR Reg 14(4)		Check whether father has PR		Child's SW						Adoption file

				If F does not have PR, decide extent to which his info should be included in CPR 		Child's SW						Adoption file

				Establish whether F intends to apply for PR or to care for the child		Child's SW						Adoption file

		AAR Reg 16(1)		Obtain information about the child's family in Sch 1, Part 3		Child's SW

		Aar Reg 16(2)		Obtain health information about child's parents and siblings Sch 1, Part 4

		AAR Reg 17(1)		Prepare CPR, including

				a) information about child and family		Child's SW

				b) MA summary of health, health history and future health needs		MA

				c) wishes and feelings of the child

				d) wishes and feelings of child's parents and of any other relevant person

				e) views of agency about child's need for contact

				f) emotional and behavioural development

				g) parenting capacity of parents

				h) chronology of agency's actions

				i) analysis of options for the child

				j) any other information

		AAR Reg 17(2)		Decide whether child's case meets requirement for adoption panel or not - check against Reg 17(2A) & (2B)

		AAR Reg 18		If case needs to go to Panel, reports must be sent to Panel & legal advice provided

		AAR Reg 19		Decide whether child should be placed for adoption 				ADM

				Minute the decision making process

				Record ADM reasons

				Notify parents of decision

		AAR Reg 20		If parent will consent to placement - notify CAFCASS to witness consent

				If child relinquished - consider need to contact father/wider family and decide whether Part 19 application required

		Matching



		AAR Reg 31(1)		Provide prospective adopter with CPR

				Meet PA to discuss placement

				Obtain views of PA about placement and proposed contact arrangements

				Provide counselling and further info to PA if necessary

				Decide if placement should proceed

		AAR Reg 31(2)		Carry out assessment for support services

				Consider contact arrangements

				Prepare adoption placement report

		AAR Reg 31(3)		Send copy matching report to adopters inviting response within 10 days

		AAR Reg 31(4)		Send CPR, matching report and PA's comments to Panel

		AAR Reg 31(4)		Provide any further info requested by Panel 

		AAR Reg 31(6)		Check that proposed adopters have been approved or will be approved at matching panel

		AAR Reg 31(7)		Consult agency that approved PAs

		AAR Reg 31(8)		If PAs approved by another agency, open PA case record

		AAR Reg 33		Agency decision on match

		AAR Reg 33(5)		Update child's case record with PA report, matching report & PA observations, minutes of matching Panel, record of ADM decision

		AAR Reg 35		Send placement plan to PA

				Before placement - send notification of placement to PA's GP (plus health report), LA in area, NHS Commissioning Board, LEA (plus educational history and whether SEND) 

		AAR Reg 35(6)		Place any s19 agreement and placement plan on child's case file

		AAR Reg 36		Carry out weekly visits to child until first review,  review after 4 weeks, decide frequency of reviews thereafter

		AAR Reg 36(7)		If child has not been placed at 6 month review, establish why and decide whether SHBPFA decision is still valid

		AAR Reg 36(10)		If child is returned to agency, hold review between 28 - 42 days after return, 

		Non-agency adoptions



		A&CA s44		Address for receipt of Notice of Intention to adopt

				Check entitlement to issue notice of intention (are applicants domiciled/habitually resident in UK, has child lived with them for necessary time or do they have Court leave?)

				Check if Somerset if appropriate LA, give notice to any other LA considered appropriate

				Prepare Annex A report 

		AFER Reg 5		Notify Health & Education of child's arrival in area

				Visit child within a week of receiving notification & weekly until review

				Hold review within 4 weeks, 3 months, 6 months

				Consider needs/immigration status/terms of entry/exercise of PR

		Support Services



				Policy on support services - recommended

		ASSR Reg 2A		Provide required information to prospective adopters,adoptive parents 

		ASSR Reg 6		Appoint adoption support services adviser

		ASSR Reg 13		Respond to request for assessment - check whether applicant is entitled or whether discretion needs to be applied

		ASSR Reg 14		Carry out assesmsent repare written report

		ASSR Reg 15		Assess for financial support in accordance with Reg - if requested

		ASSR Reg 16		Prepare support plan, nominate person to monitor provision, consult Health or other LA if necessary

		ASSR Reg 17		Notify applicant of decision and plan

		ASSR Reg 20		Review support plan at least annually

		Access to Information



		AAR 1983		Store adoption records securely for 75 years

		AAR 2005		Store adoption records securely for 100 years

		AAR 1983		Disclose records to those entitled under Reg 15

				Exercise discretion to disclose information from records for thepurposes of carrying out finctions as adoption agency

		Post-commencement Regs Reg 8		Exercise discretion to disclsore non-protected information for purposes of carrying out finction

				Disclsoe protected info to another agency or Secretary of State

		Post-commencement Regs Reg 9		Disclose as required to those listed, record info disclsoed and reasons 

		Post-commencement Reg 11		Enter into and record agreemnts for disclosure of information

		Post-commencement Reg 12 - 14		Receive and consider applications for disclsoure, obtain views of sbjects 

		Post-Comm Reg 15		Refer to IRM befoe making deicsion if intend to disclose/not disclsoe against wishes

		Post-comm Reg 16 - 18		Provide info about counselling, arrange if requested and disclose info for purposes of counselling.  Provide charging policy

		Post-Comm Reg 19 - 20		Apply to GRO for info of adopted person if info not on file - GRO must identify approrpaite adoption agency 

		Post-comm Reg 22		Policy on fees - must not include charge for adopted person

		Pre-Commencement Regs Reg 8		Keep record of any veto registered and report to any imterediary service that requests info

		Pre-cpmmence Reg 12		Provide information to internediary agency - exercise discretion to comply with requests
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ADVICE FROM THE AGENCY MEDICAL ADVISOR REGARDING ADOPTION AGENCY 
REGULATIONS 2005 reg. 15(2) and reg. 15(3), FOR THE PURPOSE OF THE ADOPTION 


AGENCY CONSIDERING ADOPTION FOR THE CHILD 


 
 


Name of Child  


Date of Birth  


NHS Number  


 
 


Name of Agency Medical Advisor completing 
this advice form 


 


Medical report(s) read by agency medical adviser (add further rows as required) 


Number Type of report 
Report Author and 


Job Title 
Date of Report 


Report 1    


Report 2    


Report 3    


Report 4    


Report 5    


Report 6    


 
 


 YES NO 


Having reviewed the child’s health information listed above is a further 
examination of the child by a registered medical practitioner and 
consequential child’s health report unnecessary?  (AAR 15 (2)) 


  


Does the Agency Medical Advisor recommend any other medical and 
psychiatric examinations of, and other tests on, the child to be carried out; 
and written reports of such examinations and tests to be obtained?  (AAR 
15 (3))  If yes please list the recommendations below 


  


Recommendation 1  
 


Recommendation 2  
 


Recommendation 3  
 


 
 


Signature of Medical Advisor  


Name (in print)  


Date  
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